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CONSTITUTIONS: DOES EUROPE NEED ONE? 
DOES AMERICA’S WORK? AND WHAT ABOUT US?

To be asked to give the Douglas Bryant Lecture, here in the Eccles Centre, 
is a signal honour. Everybody who knows Harvard University knows about
Douglas Bryant, and admired his work, and everybody here at the British
Library knows of the Eccles family’s astonishing generosity to this place.

I knew Mary Eccles because she was also generous to my Oxford college,
Pembroke. She was a great Johnsonian and Pembroke was Samuel Johnson’s
college. I used to tease her that her generosity to Pembroke, and to the
Library here, was an act of expiation for James Smithson’s sin. Smithson, 
who also went to Pembroke College, left the College nothing, but gave 
an enormous sum of money to found a great museum and library, the
Smithsonian, in Washington DC. Actually, it’s a long story, because Congress
invested all the money, a little speculatively, in Arkansas bonds and lost it 
all, but later, in a fit of conscience, replaced it from taxation. When I was
Ambassador in Washington, W. J. Clinton was President of the United States,
so I used to tell this story a lot, stressing that the unfortunate speculation 
was in Arkansas bonds. I’m sure he enjoyed that.

Diplomats are big on tact. William Ewart Gladstone, a very great Prime
Minister, was perhaps the model British diplomat. When in his time France
turned down a British diplomatic initiative – I know that sounds implausible, 
but it was a long time ago – the French Ambassador was asked to explain to
the Prime Minister that France said no, and in doing so the tactful Ambassador
expressed his personal regret elegantly, explaining how Anglophile he felt by
saying: “Had I not been born French, I would have wished to be born English”.
After a pause, Gladstone replied: “How very odd.   Had I not been born English,
I would have wished to have been born English.” That’s British diplomacy for
you. It’s British to be blunt.

So I hope you will forgive me if I am a little blunt in answering the three
questions about Constitutions which I have set myself tonight: 

Does Europe need one? Does America’s work? And what’s happening here?

The short answers are: No, the EU does not need a Constitution. As for
America’s Constitution: in my view it works rather well. And my answer to 
the third question, about what is going on here and now with the British
Constitution, is that I really don’t know.
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I’ll begin with Question 1, and Europe. 
I was Secretary-General of the Convention in Brussels in 2002/03 which

wrote the first draft of what became known as the Constitutional Treaty, the
latest version of which – the Lisbon Treaty – was approved by the House of
Commons the other day, is now in the House of Lords and will be debated
there until the middle of June. It is easy to exaggerate the importance of a
Secretary-General. They don’t always greatly matter, and I think I can prove
that rather easily. Would you please tell me the name of the Secretary General
of the historic US Convention in Philadelphia in 1787? [Audience: Benjamin
Franklin?] No, sir. [Audience: George Washington?] No, sir, [Audience: John
Adams?] No sir, he was in London. Thomas Jefferson, anybody? No, he was
in Paris. The Secretary General in 1787 was Charles Jackson from Carolina.
Nobody remembers him because he went back to decent anonymity 
in Carolina and nobody praised or blamed him for what had happened 
in Philadelphia. My role-model, in fact.

The analogy – Philadelphia 1787, Brussels 2002/2003 – is of course wholly
misleading, because the two Assemblies had totally different tasks, and totally
different outcomes. The short, clear, concise and comprehensive text which
Jackson wrote was a Constitution, a text establishing a state, a bargain
between state and citizen, defining the powers of the one and the rights of
the other. The Brussels text was never more than a Treaty, a bargain between
states. It defined more clearly than before, and so limited more clearly than
before, the powers that the states – by now the twenty-seven member states
– were willing to confer on the common EU institutions, but it never
purported to create any overarching state entity. It made no “We, the
people” claim to a legitimacy arising directly from the people, transcending
the structures of the nation states. It gave the EU no power even to define
who its citizens were: that remains exclusively for the individual member
states. It gave the EU no power to tax or borrow. It gave the EU no power 
to raise military force, declare war, or make peace. None of the standard
attributes of statehood would have been conferred on the Union by the 
so-called Constitutional Treaty, and none are in the present Lisbon Treaty.

Nor is this in any way surprising. The idea that France or Spain or Britain,
proud nation states with long histories, or the newly free states of central
Europe, rejoicing in escaping from the former Soviet empire, from COMECON
and the Warsaw Pact, the idea that any of them would ever have contemplated
suppressing their own statehoods in a United States of Europe in the early years
of the 21st century is absurd. Of course they didn’t. But they did make one
mistake. When they unanimously agreed on their treaty – which I think was
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quite a good treaty – they decided to call it “Constitutional”, though it never
was, or could have been, a Constitution. And that was a serious mistake which
came back to hurt them.

Just as there is no EU state or constitution, so there is no EU blueprint
for a future state. It must be fog in the Channel which prevents British
Eurosceptics from seeing that the Reform Treaty is not a step in the direction
of the super-state of their nightmares: on the contrary it’s a step in the
opposite direction, away from Jean Monnet’s ideas. The structure of the
union, particularly if the Reform Treaty goes through, will be confederal not
federal, and indeed sui generis, because the Union has developed organically,
with no blueprint, no plan. Blow the fog away, and what you see is 
500 million people living together in the world’s largest, longest lasting,
multinational, voluntary and democratic cluster of nation states.

That’s quite a big statement. Let me explain two elements of it: voluntary
and democratic.

The Union is voluntary in the obvious sense that all its member-states
applied to join it. The new treaty confirms that every member state has the
right to leave again if and when they choose: no-one has the right to stop
them. Secession is an option, as it wasn’t for South Carolina in 1861. That
alone, I think, should prove that we are not talking about an EU state: I don’t
know of any State constitution which allows for secession. Moreover, the EU
only has such powers as the member states have voluntarily and unanimously
given to it. The new treaty confirms that too, and adds the obvious corollary
that the member states retain the right to take back powers previously given
to the Union. The key is free will. Take the Euro. Economics would argue that
those member-states who adopted the single currency, freely choosing to go
for a single, central monetary policy, would have done well to give up national
fiscal policies as well. But politics, and free will, pointed to a different
conclusion: they were not prepared to let the Union set their taxes. And,
judging by the Euro’s remarkable success, the compromise – with monetary
policy taken to the centre as a federal power, and fiscal policy remaining with
the member states, only loosely co-ordinated, seems to work.  It is also the
case of course that no-one can compel the British to join the Euro. I believe
that one day we will choose to do so, though probably not for some
considerable time. But unless and until this country chooses the Euro, the
pound will stay. That is the nature of the EU: it is a voluntary construct.

It’s also democratic. No state can join unless it is a stable democracy. That’s
been clear EU doctrine for eighteen years, since the Copenhagen criteria were
first defined, but the new Treaty spells out procedures for the suspension and,

DOUGLAS W. BRYANT LECTURE AT THE BRITISH LIBRARY  7 APRIL 2008   3

ECCLES 13th Annual DB Lecture:1073 ECCLES 10th DB Lecture  28/1/09  11:45  Page 3



if necessary, expulsion, of any member state where domestic developments
mean that the criteria are no longer satisfied. If you stop being democratic
you can’t remain a member of the European Union.

It is democratic also because its key decision-makers are the elected
governments of the member states meeting in the Council. And the most
important reforms in the current Reform Treaty are those designed to make
the Council work better, with a full time President of the European Council,
where the Prime Ministers meet, and a new voting system which takes proper
account of population and which, incidentally, increases the British voting
weight by almost fifty per cent.

It’s democratic also because these lawmakers, meeting in the Council, 
have to submit their draft legislation to the approval of a directly elected
European Parliament. I can think of no other multinational international
institution – WTO, IMF, UN, NATO – where decisions are subject to 
approval by a democratic assembly.

And it’s democratic because the new Treaty proposes that, as the first 
stage in the legislative procedure, national parliaments should be asked 
to check whether they think that the issue in question is one which merits 
and demands Union legislation, or whether it couldn’t be better dealt with 
by the member states acting individually.

Why should such sensible reforms, such an unthreatening organisation,
voluntary and democratic, excite such controversy here? Why are the British
so suspicious of the European Union?

I don’t know the answer. It’s easy to blame the press, and they are partly 
to blame. It’s easy to blame the populism of the two great parties, when in
opposition. It’s easy to blame the pusillanimity of the two great parties, when
in power. But there has to be a deeper reason. There has to be something
which explains why newspapers sell best by writing nonsense about Brussels,
why the great parties go Eurosceptic when in opposition, why even Prime
Ministers like Mr. Blair – who believed very strongly in the European Union –
make wonderful speeches about it abroad, but keep very quiet about it at
home, concealing their enthusiasm. There has to be an underlying factor.

Maybe it’s our Gladstonian dislike of high flowing rhetoric. Maybe when
the Convention rashly labelled their product a “Constitutional” treaty, the
British read the label, but didn’t bother to open the tin. I have to say that
there was equal disappointment among continental federalists who, more
diligent than us, opened the tin, read the contents and discovered that,
despite the label, it wasn’t remotely a constitution. Maybe the explanation 
lies in our innate suspicion of clever foreigners speaking foreign languages.
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Actually Brussels now speaks English. Eighty-five percent of the papers written
in the European Commission – the creation of Jean Monnet – are now drafted
in English:  not a very popular fact in France. And the Brussels agenda these
days is strikingly British. The dominant issues on the Council agenda for the
last decade have been Enlargement, about which France has always had
doubts, and the liberalisation of the Single Market, very much on British lines,
absolutely not on dirigiste French lines. For forty years the French saw and
used the European Union as a vehicle for the exercise of French influence.
They now see it as a vehicle for the exercise of British influence, and some 
of them resent it.

Why is British political opinion so blind to all that? Maybe we like to live in
the past. Maybe we haven’t noticed, or don’t want to notice, that we can do
far more for our Commonwealth friends, in support of the values that we and
they share, and share with Washington, if we can carry the other twenty-six
member states with us, if we can speak for the European Union as a whole.
Maybe we like to pretend that global issues – crime and terrorism, pollution
and global warming, new market instabilities and imbalances – can be solved
by national means; though obviously they can’t.

Maybe we prefer to shut our eyes to the good effects EU membership has
had on this country domestically. Take Ireland. For half a century after the
partition of Ireland and the creation of the Irish Free State, no British Prime
Minister visited Dublin. The first such visit took place in 1974. Why? Because
in 1974 we and the Irish had just joined the EU, and realised that we needed
to build alliances. The understanding and trust which developed between
successive Taoiseachs and successive British Prime Ministers – perhaps
particularly in Prime Minister Major’s time – was essential, fundamental, to 
the Good Friday Agreement ten years ago. And I’m not sure that it would
have come about but for the fact that, sitting side by side in the Council in
Brussels, the British government saw the need to get off its high horse and
talk sensibly to the Irish government.

I don’t know why we are so blinkered about the EU. I do think it damages
us. I think our politicians need to address the problem. But that’s for another
lecture.

Question Two. Does America’s Constitution work?
It’s a relief to turn from British fog about Brussels to the bright certainties of

Philadelphia, the shining city on the hill. The brilliant men who met there in the
hot summer of 1787 were making a state, starting at the beginning. They had
broken with the past, and with Britain. They’d got away with it. They were
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optimists. They were positive. They thought they could solve all problems, 
and in fact they solved all problems but one, the slavery problem, a failure which
came back to haunt their grandsons. But their work survives almost exactly as
they had envisaged it. Almost all of what seem to us to be oddities or defects 
in the U.S. Constitution were in fact deliberately created at Philadelphia. If we
British find that difficult to believe, it’s probably because we don’t really believe
in the underlying principle of separation of powers.

That’s a statement that would have astonished Madison and the others 
at Philadelphia. They had all read their Montesquieu. (Montesquieu is the patron
saint of constitution-writing. It’s possibly because the French revere Montesquieu
so much that they keep writing so many constitutions.) In De l’Esprit des Lois
(1748) Montesquieu asserts that the secret of British success was strict and 
total separation of powers: separation of legislature, executive and judiciary. 
But Montesquieu was completely wrong.

Actually, what was going on in the 1740s in Britain, and had been going on
since the 1720s, was the establishment of the real key to our eighteenth century
success, the invention, by Robert Walpole, of cabinet government: a group of
ministers, meeting in Cabinet, including the heads of the judiciary, but all seated
in Parliament, nearly all in the Commons, all committed to back each other, and
to work to ensure sufficient Parliamentary support for common policies. That, in
my view, is the key to the working of the British constitution. It isn’t, of course,
written down anywhere, so Montesquieu missed it. It explains how, though our
seventeenth century history ensured that the executive was subject to the will 
of parliament, the country managed to govern itself. An executive, subject to 
the whims and vagaries of a debating society of six hundred at Westminster,
contrived to work pretty well, precisely because it was embedded in Westminster.
There was no separation of legislature and executive. The U.S. Constitution
insists on separation and accepts that there is a price to be paid in terms of
efficiency. Things can happen extremely fast in Whitehall and Westminster;
things tend to happen much more slowly in Washington. That is deliberate: 
it is what the Founding Fathers wanted.

Now you may say that the United States has a cabinet too. Yes it does, 
but it meets briefly and rarely. In March 1985, I reported to Mrs Thatcher 
on the first meeting of the President Reagan’s cabinet that year. It took 
place on St Patrick’s day, the 17th of March. It lasted fourteen minutes. The
business was, first, arrival of the Irish Taoiseach; second, speech of welcome
by President Reagan: third, arrival of a leprechaun to hand out sprigs of
shamrock. The cameras clicked, the cabinet dispersed, and I was so fascinated
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that I sent a report to Mrs Thatcher (she didn’t see the joke). We have
Cabinet Government: the United States has Presidential Government.

But the checks and balances are real, as I first realised when I first saw
President Reagan deliver a budget speech. I had helped Chancellors of the
Exchequer with their budget speeches and went on the Hill to compare
procedures. They are totally different. President Reagan’s speech was frequently
interrupted by applause: it was a bi-partisan event, quite unlike the House of
Commons on Budget Day. But there was a second difference. When the
Chancellor has sat down and the Leader of the Opposition has denounced his
proposals as nonsensical and likely to ruin the country, a little ceremony takes
place in the House of Commons. The Chancellor of the Exchequer stands up 
and sits down, and the Leader of the Opposition stands up and sits down, 
three times. Nobody says anything. When the ceremony is over the House 
of Commons has passed, after the necessary – if silent – three readings, the
Provisional Collection of Taxes Act. So you can, when you write a budget speech,
write sentences like “the price of petrol at the pumps will rise by five pence per
litre at six o’clock tonight”, and when you drive home and look at the pumps, by
Jove, it has. The Provisional Collection of Taxes Act runs until the autumn, when
the Finance Act has passed, usually exactly as the Government wanted, because
the Government has a majority in the Commons. But the Budget is operational
from the hour of its announcement.

In Washington, everybody cheers the President’s speech. But when, a few
weeks later, the House and the Senate start writing a budget, they pay very little
attention to the President’s text. They start from completely different premises.
At the end of the day there is a negotiation between Administration and
Congress – but the President does not have a line-item veto. That’s real
separation of powers. In Britain, our taxes change instantaneously, or very nearly,
if the government so wishes. In Washington, there is an elaborate process of
negotiation in which all shades of opinion have a real chance to exert influence.
The outcome may be good or bad, but the system is totally different from ours,
and that’s exactly what Philadelphia wanted.

Foreign negotiators find separation of powers very annoying. When one is
negotiating an agreement with the United States and, when, in the end, the U.S.
negotiators can think of no more arguments of principle, they simply say: “Well,
I’m afraid Congress wouldn’t wear it”. And if you decide to call their bluff, they
are usually proved right: Congress don’t wear it. And a treaty or international
agreement with the U.S. Administration is worth nothing, it remains on the shelf,
until Congress does agree to it. So U.S. negotiators have an effective weapon up
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their sleeves. I should in fairness add that they now claim that European Union
negotiators have developed a similar Catch 22, whereby they cannot open
negotiations until the Council has agreed their mandate, and then cannot
envisage concessions which might entail a change to their mandate. This is, 
of course, a totally implausible criticism!

Checks and balances apply at all levels of American politics. Remember that
America regularly elects – it’s the rule not the exception – a President and a
Congress of different political complexions. The elected President has been
explaining, for over a year, what he believes the country needs, and the country
has voted for him. Simultaneously, however, but presumably in order to make
sure that he doesn’t get things all his own way, they vote for a Congress with 
a different idea of what should be done. I think that’s actually quite a good
idea. Given the immense personal authority of the U.S. head of state, it is
probably good that it is checked and balanced by a Congress with no built-in
government majority. When the White House and the Hill are in conflict, 
we tend to argue that the U.S. system is breaking down. It isn’t. The check 
is intended, the balance deliberate.

By contrast, the UK system delivers a Commons majority for virtually anything
the Prime Minister and his cabinet want to do. The only checks we have are the
rather weak check of the House of Lords, and the rather stronger one of the
Prime Minister’s cabinet colleagues:  as many post-war British Prime Ministers
have left office between elections as have left office because of a defeat at the
polls. My worry, looking back at the last three decades, is that both checks may be
getting weaker. I’ll come back to the House of Lords later, but the Prime Minister’s
dominance of the Cabinet is growing. Our system is getting more presidential.
Cabinet meetings are getting fewer, and shorter. I’m not sure that’s good.

I want to make three serious points about the U.S. Constitution. First, the
Supreme Court is the institution I particularly admire. Supreme Court
appointments are often a matter of bitter partisan debate, but once appointed
many, indeed most, Supreme Court judges seem to acquire acknowledged
bipartisan impartiality.  There’s an esprit de corps about the Court. When I lived 
in Washington in the mid-eighties, a new judge, appointed by President Reagan,
was widely dismissed – at least in Georgetown – as too lightweight and too right
wing. When I lived in Washington in the mid-nineties the lady in question was
widely acknowledged as the point of balance in the Court, a hugely respected 
key figure.

I’ve only seen the Supreme Court threatened once in my working lifetime.  
I thought it might be seriously damaged by the Florida Presidential Election
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decision. I think in fact it survived that pretty well. It is a very strong and
important institution, and I’m pleased that we, in Britain, are establishing 
a free-standing Supreme Court, separate from the legislature, and an
independent judicial appointments commission, separate from the government.
To that extent we are belatedly following Montesquieu.

A second and, to my mind, less admirable, legacy of Philadelphia, is the
American belief in what one might – quoting Madeleine Albright – call the
“exceptionality” of America. America, the exceptional country. The texts the
Founding Fathers produced, the Constitution and the Bill of Rights, and
judgements and decisions based on these texts, are widely seen in America as
wholly autonomous and sufficient. They were autonomous; I’m not sure that
they are sufficient.

America’s attitude to international law is different to attitudes common here. 
A recent senior British visitor to Washington, talking to Dr. Condoleezza Rice in
the State Department, asked her how serious had been the debate in America
about the legality of the Iraq war. Dr. Rice looked puzzled and replied, “What
debate?  Congress voted for it.” The House of Commons voted for it too, but
you will remember the long, anxious and in the end fruitless British campaign 
for a second Security Council resolution, and you may remember the Attorney
General eventually being required to dig out earlier Security Council resolutions
and declare that they had retained or regained their validity, so solving – we 
were told – the issue of whether UK action in Iraq was legitimate, in terms of
international law. The question of legitimacy in international law is not one much
discussed in Washington. If Congress votes for it, it’s legal.

We have just written the European Convention on Human Rights into British
law. You couldn’t imagine that happening in America. America sets its own rules.
I don’t mean that pejoratively; it’s a fact. A fact that explains Woodrow Wilson’s
difficulties over the League of Nations. A fact that explains why successive post-
World War II presidents have failed to get Congress to pay America’s dues to the
United Nations.

Remember that the Senate blocked the Washington Treaty establishing
NATO. And the block was only lifted when they were promised that the
Supreme Allied Commander, (who would always also be the commander of 
U.S. forces in Europe), would only act on orders from the President of the United
States, whatever orders he got from the North Atlantic Council. His Supreme
Allied Commander function was in practice to be subordinate to his function
commanding U.S. Forces in Europe. The President would remain the sole
Commander-in-Chief. That clever argument from the White House and the 
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State Department got the Washington Treaty through Congress. Congress’s
hesitations were in the American tradition. George Washington had warned
against foreign entanglements, and the idea of American forces coming under
international command, even if the commander was an American general, was
difficult for the Senate.

Remember that the Senate blocked the World Trade Organisation treaty, until
Senator Dole came to President Clinton’s rescue with a clever procedure involving
periodic review of the WTO’s use of its new powers. The idea that U.S. trade
measures should be subject to a foreign jurisdiction, the jurisdiction of the WTO
in Geneva, was difficult for the Senate.

America tends to see itself as the exceptional nation, fundamentally
autonomous whatever its alliances, impervious to any purported supranational
test of the acceptability or legality of its actions, autarkic, self-confident. That was
the spirit of Philadelphia, and in many ways it’s admirable: we all owe a great
deal to American self-confidence. But in a more multi-polar world this aspect of
U.S. political thought may risk becoming a weakness not a strength, because it
makes the concept of partnership problematical. It’s easier for the U.S. to be in
the lead or absent. The light cast into the world’s darkest spots by the example 
of the shining city on the hill is dimmed by the darkness at Guantanamo.

This is the sixtieth anniversary of Senator Fulbright’s creation of the Fulbright
Commission and the scholarships which bear his name. That generosity of spirit is
also a Philadelphia value, and “magnanimity in politics is not seldom the highest
wisdom.” Rumsfeldian autarky is not always in America’s interests, and autarky
and Alliance aren’t necessarily in conflict.

The final Philadelphia feature which I want to mention, and which seems 
to me 100% admirable, is that it is extraordinarily difficult to amend the U.S.
constitutional settlement. This was extremely wise of the Founding Fathers. 
There have been remarkably few amendments down the centuries because the
amendment procedure is very, very difficult, requiring ratification in state capitols
all across America. I believe constitutional stability is a virtue. When you think
about how America has changed, growing a hundredfold in population,
becoming the world’s military hegemon, the world’s richest country, and has
done so on the basis of the Philadelphia texts, with strikingly few serious
changes, you have to conclude that the Founding Fathers did a remarkable job. 
I think you could also argue that one of the reasons why America has achieved
so much is precisely because there has been so little constitutional change.
Economic dynamism, certainty about investment, national self-confidence 
and identity, have their roots in institutional stability. And maybe there is 
a lesson in that for the EU, and for us.
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I turn now to my third question, about Britain. 
We seem to be in a period of constitutional flux. My hero, Walpole, would

have been horrified. His motto was quieta non movere, which is bad Latin, but
basically meant the same as was more plaintively put by one of his nineteenth
century successors, a very great Prime Minister, who when told that he was
going to have to accept some reform, asked: “Change? Why should we change?
Things are bad enough already as they are”.

That seems to me to be a very British attitude to reform. Quite healthy;
because in this country it is temptingly easy to reform the constitutional structure.
As I’ve said, I favour separating the judiciary from the executive and legislature. 
I support the government’s action. But I see why foreigners were surprised that 
it could be done by simple legislation within one Parliament. Change, even
fundamental change, can be swift, because in this country there is no overall
constitutional text to amend, and therefore no extra-parliamentary ratification
procedure to follow.

And it seems we ain’t seen nothing yet.
I have three worries. The first arises from the fact that I am 100% Scottish 

and 100% against Scottish independence. I deeply believe that Scottish interests
are best served within the United Kingdom. I also think – you may say I would,
wouldn’t I? – that Scots contribute something to the British state that would be
missed if we left. And as the world gets smaller and more interconnected, I find
the idea of a frontier at Berwick just a tiny bit absurd.

I never agreed with those who argued that the grievances of the Scots (which
I understood, and some of which I shared) could be satisfied with a degree of
carefully controlled devolution. I thought the appetite would grow as it was fed,
and I rather fear that I am being proved right. The Scottish nationalists, the ruling
party in Edinburgh, are committed to a referendum on independence for
Scotland. Will I, as a London Scot, get a vote – I don’t think so. And shouldn’t 
all citizens of the United Kingdom, Scot or not, have a vote on whether the
Kingdom is to be disunited?

Is it really wise for otherwise sane English politicians to answer the West
Lothian question by calling for “English votes for English laws”, with Scottish
MPs at Westminster to be barred from voting on issues where in Edinburgh
power is devolved? It’s very logical, but it’s hardly calculated to cool tempers in
Scotland. Surely the right answer to such English worries about the West Lothian
question, or the Barnett formula for the distribution of public spending, is “get
over it”?

Every state builds in over-representation for the periphery. Think of America.
Think of Rhode Island and North Dakota, so small that they only rate one
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member in the House of Representatives, where it’s population that counts, but
in the Senate have two members, just like California or Texas. Think of the EU,
where the richer member states subsidise the poorer, and we all accept this as
perfectly reasonable and sensible. In the eighties and nineties, it was right for the
richer member states to help Spain, Portugal, Ireland and Greece. Now, it’s right
that a much richer Ireland, a much richer Spain, should join us in helping Poland.
And automatic stabilisers apply. If the Scots get richer, the tax base in Scotland
will go up and the net subsidy will go down.

Last July the Government published a White Paper on the governance of
Britain calling, for “a national conversation” on our constitutional settlement.
It doesn’t mention the Scottish independence threat, or the referendum pledge.
Hamlet without the prince? Macbeth without the king? I think Mr. Salmond
means what he says. I think Mr. Salmond is a very skilful politician, and I think
the three great parties need to come up with a response rather soon. Currently
the “national conversation” on this issue is a bit one-sided; only Mr. Salmond is
speaking. If, as I argue from U.S. experience, constitutional stability is a virtue, 
we all need to address the biggest current challenge to the constitutional stability
of the United Kingdom.

Secondly, the government White Paper confirms that the government intends
to pursue further reform of the House of Lords. I agree that there’s unfinished
business: the 1999 Act leaves about five hundred members nominated by the
great parties, about two hundred, like me, independents, and the bishops of
course, and ninety-two remaining hereditaries, seventy-five elected by their
fellow hereditaries, fifteen elected by the whole House of Lords, and two
because their families hold two great inherited jobs, Earl Marshall and Lord 
Great Chamberlain. That doesn’t feel like a stable permanent settlement. 
Why five hundred/two hundred/ninety-two? Why ninety-two? Why seventy-
five/fifteen/two? Where’s the rationale? For stability, I think we need one.

The government says that the Lords should be elected, either 100% or 80%.
I’m against all hybrid options – 80%, 60%, 40% elected – and voted against
them all, because none has any clear rationale.  I favour a Lords that is either 
all elected or all nominated. Which way you go seems to me to depend on 
what you think is the purpose of the Lords.

If one wants a revising chamber, improving legislation passed in a rush by 
a built-in government Commons majority, but subservient to the House of
Commons when the chips are down, retaining the convention that if the
Commons repeatedly rejects the Lords’ amendments, in the end the Commons,
because democratically elected, win, then maybe the need is to make the Lords
more expert, not more political. If so, perhaps we should be all-nominated,
perhaps for fixed terms, so that we don’t get too old, but chosen not by the
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political parties, as now, but by expert bodies: the CBI, the TUC, the voluntary
sector, universities, the Royal Society, the Bar Society, the Law Society. . .

If, on the other hand, the paramount need is to cement the union of the
islands – maybe an all-elected body would make sense. One could go for indirect
elections, with the Scottish Parliament electing their delegation, or one could 
go for direct elections, as with the U.S. Senate. And one could build in over-
representation for the periphery – Scots, Welsh, Northern Irish – as in the 
US Senate.

But what I don’t think we can do, and what the Government seems to want
to do, is have it both ways.

The White Paper last July said that the Lords should be substantially or wholly
elected, but that there should be no increase in its powers. I don’t think that
works. A body of elected politicians will tend to behave politically. If elected, 
like the House of Commons, the Lords will feel democratically legitimate, like the
House of Commons, and entitled to have their say: they won’t back down when
the House of Commons disagrees with them. The old convention of the second
chamber graciously conceding wouldn’t hold for five minutes. Maybe that
doesn’t matter, but I do think it needs to be seriously discussed.

Thirdly, the White Paper talks a lot about British values, the need to be 
clear about what it means to be British, and about the core values that define
Britishness. I quote from the July White Paper: “a British citizen playing a full 
part in British society must act in accordance with these values”.

I don’t like that “must”. It doesn’t sound very British to me. My children 
when in America enjoyed pledging allegiance to the flag every morning in their
American school; but we don’t do this here, and I’m not sure that I would want
us to do it here.  What are British values? Individualism?  Understatement?
Gladstonian dislike of pretension? Minding one’s own business?  Letting others
do what they want, so long as they don’t scare the horses? It’s a caricature, of
course, but there’s something in the old saying that in Britain one has a right 
to do whatever one wants provided it isn’t banned by law, whereas in France
one has whatever rights the state, the constitution, and the law have conferred.
Rousseau thought that it was only by the power of the state that the liberty 
of the subject could be secured. Is there a faint whiff of Contrat Social in Jack
Straw’s White Paper?

I think I prefer John Stuart Mill, who defined our liberties as “doing what we
like, without impediment from our fellow citizens, so long as what we do does
not harm them, even though they should think our conduct foolish, perverse or
wrong”. I worry that somebody in Government may, if they think I am doing
something foolish, perverse or wrong, feel they have a duty to stop me, even if
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what I do does no harm to others. I think Mill gets Britishness right. Maybe
peacetime patriotism is a private virtue. Maybe constitutional change should be
slow, organic and consensual, reflecting rather then instigating changes in society.
Maybe a defining British value is resisting compulsion to accept statements 
of patriotic values drafted by governments.

Maybe a better task for government would be addressing real issues like how to
overcome the irrational and debilitating British nervousness about the European
Union, or how to encourage our American friends to be less Rumsfeldian in their
interpretation of exceptionality, or how to counter fissiparous threats to our own
Union on these islands.

Maybe we should stop worrying so much about an EU “Constitution” that
was never a Constitution. The EU never needed or wanted one, isn’t a state, and
has no current pretensions to become one. Maybe we shouldn’t be so regularly
surprised by a U.S. Constitution that perpetuates debate and delays decisions,
because that’s precisely what it was meant to do. And, maybe we shouldn’t
tinker too much with an old ragbag, unwritten British constitution, which has
actually worked quite well down the years. After all, Pope was probably right
when, more in the spirit of Mill and Johnson than Montesquieu or Rousseau, 
he said:

For forms of government let fools contest.
Whatever is best administered is best.

(As a former bureaucrat, I like that a lot).

And maybe I should stop taxing your patience.

Thank you.
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QUESTIONS AND ANSWERS

Q: I’m privileged to be here as a member of the Pilgrims, as are you I think.
One question, going back to the first leg of your tripod, which was quite a
long time ago, and where you were talking about the EU. You asked a
question, repeatedly, for which you couldn’t find an answer. It seems to me
that the question is: what did we join originally? What did Monnet create?  
I thought we joined an EEC, and therefore we had thrust upon us later a

political union in place of a trade association, and I think that the other
answer is that, probably the reason we dislike the constitution so much is
because the PR for the concept of the constitution has been pretty lousy.   
But I’m rather glad about that because I happen not to be a unionist.

A. I guessed that. It’s perfectly true that we joined what was an economic
community – the EEC. It’s perfectly true that it has changed into something
more than that. It hasn’t changed into a state; indeed my thesis is that it’s not
going to change into a state. But it has changed since 1973: that’s completely
correct.

What is not, I think, true is that change happened by stealth, behind the
backs of the British public. When the Maastricht Treaty was signed, John
Major explained very clearly what he was doing. When the Single European
Act was signed, Margaret Thatcher explained very clearly what she was doing.
When the Nice Treaty was signed, Tony Blair did the same. Since it has grown
organically, without a blueprint, no clear explanation of how it might develop
could have been given when we first joined. M. Monnet could have told 
us what he hoped it would turn into, but how it has actually developed is
completely different.

On your second point, I agree a hundred per cent. I think that – as I tried
to say early on – the EU tends to be a non-subject for politicians in office, and
a target for politicians in opposition. Usually the same politicians. There was
no PR in this country for the Constitutional Treaty. The government, who liked
it and signed it, chose to duck and wait. As you may have detected, I am in
favour of it. It does quite a lot of good. That is what the Government are now
saying in the House of Commons and the House of Lords, but they left it late,
and they haven’t said it very loudly to the country at large.

Q. A lot of people are losing interest in politics these days. How will we teach
how the corridors of power work to the next generation, so they show more
interest in the constitution or no constitution?
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A. It is a very real problem. Less than a third of those aged between 18 and
24 voted in the last General Election. I don’t think the problem – whether in
the EU as a whole or in this country, is lack of transparency. The European
Union is, extraordinarily transparent, and the requirement for transparency is
firmly written into the Reform Treaty. We, with our Freedom of Information
Act, have gone quite a long way too.

I think that the real problem is that politics is made to seem too complex.
Young people think that it is too difficult to make a difference. Yet the issues
of political debate are really quite simple and directly relevant to them. I think
that it’s time for an appeal to the idealism of younger people. Politics should
be seen to be about doing good, at home and in the Third World.

Q. I would like to say to Lord Kerr that that was the most brilliant exposition
of what the Americans were doing in Philadelphia that I have ever heard, and
I think we are all extremely fortunate to have heard it because Americans
can’t do it themselves, so we need a Brit to tell us how we’ve done it.

Now, my question, Lord Kerr, is this: Americans often think that our
country runs the best, as you pointed out, when the party of the President 
is not the party of the Congress, and the reason we think that is because we
think nothing too bad can happen, and that’s exactly the truth. And we’ve
often thought that, and one of the reasons we believe that the Supreme
Court is excellent as you said it was, and Sandra Day O’Connor was exactly
that, a lightweight in the 1980s and a heavyweight in the 1990s, is because
they are appointed for life so they don’t have to deal with getting re-elected
all the time.

Now when I came to this country it was in the early 1990s, and soon after
that Tony Blair was elected, overwhelmingly. And what we witnessed was
something – at least for an American – that seemed extraordinary, which was
that with that huge majority things could change in Britain that hadn’t
changed for years. First we had devolution of Scotland, then we had
devolution of Wales, then we had the House of Lords put into a situation
where nobody knew what was going to happen, but we knew what was not
going to happen, which was the continuation of the hereditary peers, and
then even, which seemed to me to cut to the core of Britishness – as much
(for an outsider) as Scotland, Wales, the House of Lords – was hunting.
Now, how can one government change the Britishness of so many years 
and not be able to get it back? At least in America, when the President does
something we don’t like we find a new President and usually there’s been a
Sunset provision on some rule, so we get it back if we want it back. But here 
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I wonder about this power of the majority to cut so close to the core that
maybe we are forever changed.

A. I do worry about the power of the majority. I think our governance is getting
more presidential, without our having the checks and balances that exist in the
USA. I think our checks – cabinet government and the House of Lords – are
getting weaker. I suppose I could say that the answer is a wise House of Lords
with more power for people like me to say No to Government. But all I know for
sure is that the situation we are in is unstable; and that the government’s answer
to the future of the Lords doesn’t feel right, because it would be unlikely to
provide stability. We need first to decide why we want a House of Lords.

Your arguments could amount to a case for a written constitution. I’m 
not sure I’d go all the way with you on that. I stick with Mill. But perhaps 
I should put on record that, if anybody is thinking of having a Constitutional
Convention to write a UK Constitution, I am 100 per cent sure that I don’t
want the job.
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